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FIDELIO PROPERTIES 

FIRST flMEHDHENT TO FOURTH AMENDED AND 

RESTATED PARTNERSHIP AGREEMENT 

THIS AMENDMENT is made as of January 1, 1995, by, 
between and among the entities whose signatures appear 
below, each of which is a "Partner" of FIDELIO PROPERTIES, a 
New York general partnership (the "Partnership"). 
RECITALS 

A. The Partnership was formed pursuant to a 
partnership agreement dated December 31, 1980 between Eroica 
N.V. and Agrippina Property, N.V. under the name Pimea 
Partnership. 

B. Fidelio Properties Management, Inc., a 
Delaware corporation owned in equal shares by Donelux, Inc. 
and Janivo Realty, Inc. is the managing partner (the 
"Managing Partner") . 

C. The remaining Partners are Donelux, Inc., 
Janivo Realty, Inc., Orvan, Inc. and F.P. Executive 
Partners, L.P. ("FPEP") . 

D. The Partners amended and restated the 
partnership agreement on September 1, 1993 by a Fourth 
Amended and Restated Partnership Agreement (the "Fourth 
Agreement") . 

E. The Partners have agreed to amend the Fourth 
Agreement as hereinafter set forth. EXHIBIT 
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STATEMENT OF AGREEMENT • 

In consideration of the mutual covenants and 

benefits herein contained, the parties do hereby amend the 

Fourth Agreement as follows (as amended the "Agreement") : 

1. Section 3.03 is amended to add a category of 

Special Existing FPEP Properties and add a new subsection 

(g) and as so amended is restated in its entirety as 

follows: 

3.03 Distributions and Allocations to FPEP 

(a) From time to time the Management 
Committee may designate in writing (the "Designation") a 
property owned or to be acquired by the Partnership (either 
directly or indirectly through other entities) as an ''FPEP 
Property " and the terms of FPEP's participation therein. 
The FPEP Properties shall be divided into three classes, (i) 
those acquired by the Partnership prior to December 31, 1992 
(other than those designated as Special Existing FPEP 
Properties) (the "Existing FPEP Properties") (ii) those 
acquired thereafter (the "New FPEP Properties") and (iii) 
those designated as "Special Existing FPEP Properties", 
capitalized terms in this Sectic- - "- — ^ — -^ ..-p4„„x. 
herein shall have the meaning gi 
Designation. 



(b) FPEP shall make an initial c 
to the capital of the Partnership of $220,000 as 
contemplated in Section 2.01 (b) , which shall be allocated 
among the New FPEP Properties in such proportions as the 
Management Committee shall determine from time to time. FPEP 
. shall not be required to make any further contribution of 
funds to the Partnership. However, at the time when the 
Partnership makes an initial or subsequent Non-FPEP 
Investment in a New FPEP Property, FPEP shall be entitled, 
to contribute an amount not to exceed 2.4% of such Non-FPEP 
Investment to such New FPEP Property and such amount shall 
be reflected in the Designation. At such time as the Non- 
FPEP Partners make an Initial Investment or an Additional 
Investment in any New FPEP Property, the FPEP Investment in 
all New FPEP Properties shall be reallocated to the extent 
deemed appropriate by the Management Committee. 

(c) Subject to (d) , (e) and (g) below, funds 
received by the Partnership from an FPEP Property shall be 
naid to FPEP to the extent allocated to FPEP in the 
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Lme of the sale or refinancing of such Property from 
the net proceeds of such transaction. Any distributions 
from net cash flow to which FPEP could be entitled but for 
the previous sentence, shall bear interest at the Hurdle 
Rate until distributed to FPEP. In no event shall FPEP be 
required to return to the Partnership any funds distributed 
to FPEP, regardless of whether a Shortfall (as defined in 
(f) below) arises thereafter. Subsections (d) , (e) and (g) 
shall not apply to distributions made to FPEP pro rata with 
the Non-FPEP Partners on account of the FPEP Investment and 
the Hurdle Rate Amount attributable to such Investment and 
such distributions shall bs made to FPEP notwithstanding the 
foregoing limitations in this subparagraph (c) . 

(d) When a New FPEP Property is sold or otherwise 
disposed of and FPEP is entitled to a distribution, if the 
Management Committee shall determine that a Shortfall (as 
defined in (f) below) exists for all of the New FPEP 
Properties, taken as a whole, then the distribution to FPEP 
shall be reduced and the distributions to the Non-FPEP 
Partners shall be increased by the amount of such Shortfall 
multiplied by 12.12%. 

(e) When an Existing FPEP Property is sold or 
otherwise disposed of and FPEP is entitled to a 
distribution, if the Management Committee shall determine 
that a Shortfall (as defined in (f) below) exists for all of 
the Existing FPEP Properties, taken as a whole, then the 
distribution to FPEP shall be reduced and the distributions 
to the Non-FPEP Partners shall be increased by the amount of 
such Shortfall multiplied by 12.12%. 

(f) The Shortfall shall be the amount by which 
(i) all net cash flow or net proceeds of sale of refinancing 
received by the Partnership (for the account of the Non-FPEP 
Partners) from all Properties that were previously sold or 
otherwise disposed of are less than (ii) the Non-FPEP 
Investments in all such Properties plus the Hurdle Rate 
Amounts thereon. 

In addition, if, in the judgment of the 
Management Committee, the value of any New or Existing FPEP 
Property, as the case may be, which has not been sold or 
otherwise disposed of, is such that a Shortfall is 
anticipated, then such amount shall be added to the 
Shortfall. 

(g) No distribution with respect to a Special 
Existing FPEP Property shall be made to FPEP until both 
Special Existing FPEP Properties have been sold or otherwise 
disposed of. If the Management Committee shall determine 
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that a Shortfall (as defined in (f) above.) exists for either 
Special Existing FPEP Property, then the distribution, if 
any, to FPEP from the other Special Existing FPEP Property 
shall be reduced and the distributions to the Non-FPEP 
Partners shall be increased by the amount of such Shortfall 
multiplied by 20.20%. 

(h) Partnership income, gain, loss or deduction 
or any special item of revenue) attributable to an FPEP 
Property, shall be allocated among the Partners in the 
manner provided in the Designation (with such changes as the 
Management Committee shall make from time to time to reflect 
FPEP's interest and the other Partners' interest in such 
FPEP Property) , except that the allocation of profit 
attributable to amounts reallocated on account of a 
Shortfall pursuant to (d) , (e) or (g) above, respectively, 
shall be reallocated among the Non-FPEP Partners. 

2 . Except as amended hereby the Partnership 
Agreement shall continue in full force and effect. 

3 . This Amendment may be executed in a number of 
counterparts, all of which together shall for all purposes 
constitute one Agreement, binding on all the Partners. 



IN WITNESS WHEREOF, 
this Agreement as of the day 




Pr^]^. J. 1 
Designated Re 



the Partners he 

ind year first above written. 

Address/Telex 

c/o Buvermo Properties, Inc. 
700 13th Street, Suite 325 
Washington, D.C. 20005 
Telefax: (202) 347-4545 



Buvermo Properties, Inc. 
13th Street, Suite 325 
ington, D.C. 20005 
Telefax: (202) 347-4545 
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Robert C.M.H./specken 
Designated Representative 



FIDELIO PROPERTIES MANAGEMENT c/o Buvermo Properties, Inc. 

^o 700 13TH Street, Suite 325 

/yCy Washington, D.C. 20005 

^^""^ ' Telefax: (202) 347-4545 



F.P. EXECUTIVE PARTNERS. L.P. c/o Buvermo Properties, Inc. 

By: F.P. Investments, Inc., 700 13th Street, Suite 325 

General Partner Washington, D.C. 20005 

Telefax: (202) 347-4545 
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FOURTH AMENDED AND RESTATED 



ral Partnership 



Dated: As of September 1, 1993 
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FIDELIO PROPERTTRS- 
FOURTH_A_MEND ED AND RESTATED PARTNERSHIP AGREEMRNT 

THIS AGREEMENT is made as of September 1 1993 hv 
between and among the entities whose signatures appear below 
each of which is a "Partner" of FIDELIO PROPERTIES, a New York 
general partnership (the "Partnership") . 



A. The Partnership was formed pursuant to a 
partnership agreement dated December 31 1980 between Eroica N • 
and Agrippina Property, N.V. under the name Pimea Partnership 

B. F. P. Executive Partners, L. P., a Delaware limit, 
Itr^'ZlT^lriT''"^ "'' '°'"^' '^^ Partnership eff^^^^v^ liT,' 

corDoratio; own«H^-'° P^^P-^^^ties Management, Inc., a Delaware 
Roaii-,, T„^ ownea in equal shares by Donelux, Inc. and Janivo 
Realty, Inc. is the managing partner (the "Managing Partner"). 

Realty, Inc., and Orvan?"nc^''''^"'''''' ^" Donelux, Inc., Janivo 



STATEMENT OF AnRF.KMKNT 

tt 
t=Aj.:3L.j.jiy parxinersn'" 
(the "Agreement"): 



In consideration of the mutual covenants and benefits 
;rein contained, the parties do hereby amend and restate their 
^nf n!^LS™!::f;;f'?^P agreement in its entirety to read as follov 



A RTICLE 1 
GENERAL PROVISIONS 

^■°^ Name of t he Partnpr-ghip The name of thp 
Partnership shall be "Fidelio Properties" or such other n 
roirma^^frCm time"*"^^- '"^ ''"''^ ^^™ ^^''^^'^i^^d in Sect" 

■'••°2 Business of the Partners hin. The busine<?=: , 
Partnership shall be to acoiiirp — own ^L\,^ ^>, ousiness : 

i^ (laj-j. jje Lu at-quire, own, develop, construct 
(as borrower or lender), operate and sell interests in rea 

ASJicaVlr^ntitier:-?^ subst:ntL"/'\""''f ^^^^^^ ' 
capabilities in real estate or rela?erbu:?n:sLlr,°the in- 
investment of Partnership assets in liquid assets the ere- 
of partnerships, corporations, trusts and other entities ai 
issuance of interests therein and such other activities as 



D-00258 
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1.05 Partners' Addresses . The addresses of the 
Partners are as set forth opposite their signatures below. 

1.06 Title to Partnership Property . All property c 
by the Partnership, whether real or personal, tangible or 
intangible, shall be deemed to be owned by the Partnership as 
entity, and no Partner shall have any direct ownership of sue 
property. Title to Partnership assets may be held by a nomir 



CAPITAL CONTRIBUTIO^ 



PARTNERSHIP INTEREST 

.p Percentage and Share of Capital . 

various contributions of cash and property to the capital of the 
Partnership. 

(b) FPEP shall contribute $200,000 to the capital 
of the Partnership on or before December 31, 1993 and an 
additional $20,000 on or before June 30, 1994. 



Partnership Percentage 



1 each Partne 



obligated or required to make or entitled to make any additional 
contributions to the capital of the Partnership, except as 
otherwise agreed by the Management Committee or as provided in 
Section 3.03. 

2.03 Ca pital Accounts . Each Partner shall have a 

contributions to capital pursuant to Article II (i) increased by 

further increased by its share of Partnership profits and gains 
(including profits and gains exempt from tax), (ii) decreased by 
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its- share of Partnership losses, any cash distributions and 
distributions of property, and its share of expenditures of the 
Partnership described in Section 705(a) (2) (B) of the Internal 
Revenue Code of 1986 (the "Code"), and (iii) otherwise adjusted 
in accordance with all mandatory requirements of Section 
1.704-l(b) (2) (iv) of the Regulations adopted pursuant to the Code 
(the "Regulations"). All references in this Agreement to the 
Code or to the Regulations shall mean the Code or the Regulations 
as in effect on the date hereof. Any property other than cash 
contributed pursuant to Article II after the date hereof or 
distributed hereafter shall be tajten into account for purposes of 
reflecting such contributions or distributions in such Partner's 
Capital Account at its fair market value (net of liabilities 
assumed by the Partnership or Partner, as the case may be and 
liabilities to which such property is subject) Transfer of a 
Partnership Interest (as hereinafter defined) shall, include a 
transfer of the transferor's Capital Account and the transferred 
Capital Account shall be combined with the transferee's Capital 
Account. Each Partner's distributive share of tax depreciation 
amortization and gain or loss shall be determined so as to take' 
into account the variation between adjusted tax basis and book 
value of Partnership property in accordance with Code Section 
704(c). 

2-04 Partner's Partner ship Interest . Each Partner's 
"Partnership Interest" shall consist of its entire interest in 



; Capital Account 



PROFITS AND LOSSES: CASH DISTRIBUTIONS 

3-01 Profits and Losses . Subject to Section 3.03, t 
profits and losses of the Partnership for any fiscal year she 
be shared in accordance with a composite of the Partners' 
respective Partnership Percentages .as they exist from time tc 

Partnership, the Partnership shall allocate items of income, 
loss, gain, deduction and credit to the Partners by an inter i 
closing of the Partnership books which traces the Partnership 
Items to the particular segment of the Partnership's taxable 
during which such items are incurred, unless the new or depar 
Partner and the Management Committee agree to make such 
allocation by a proration of Partnership income, loss, gain 
deduction and credit for the entire year based on the 'number 
days the entering or leaving Partner was a member of the 
Partnership. The Managing Partner shall calculate each Partr 
composite Partnership Percentage for the year by taking a 
weighted average (based on number of days) of its Partnership 
Percentage from time to time during the year. For purposes c 
determining Capital Accounts, all items of income, c' ' ' 
gain, loss, or deduction shall be shared among the I 
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among the Partners so as to take into account the variation 
between the basis of such property to the partnership and its 
fair market value at the time of contribution pursuant to Section 
704(c) of the Code. 

1.02 Distributions of Excess Cash . The Management 
in its sole discretion, shall determine when cash or 
rship shall be distributed to the 
Partners and when such cash or other assets shall be reserved for 
Partnership purposes, including the acquisition or renovation of 
properties. Any cash which is thus identified as excess cash 
shall be distributed to the Partners, after giving effect to 
Section 3.03, pro rata in accordance with the respective Capital 
Accounts of the Partners other than FPEP immediately prior to the 
date of distribution. The Management Committee may refrain from 
distributing cash to Partners even though Partnership income has 
been credited to the Partners' Capital Accounts. The Management 
Committee shall make a determination whether there is excess cash 
at least quarterly and shall promptly distribute any cash 
determined to be excess. 
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(a) From time to t 
designate in writing (the '■ 
be acquired by the Partners 
through other entities) as . ^^_=^_j^^=.^.„ 

FPEP's participation therein. The FPEP I__,. 

divided into two classes, those acquired by the Partnership pi 
to December 31, 1992 (the "Existing FPEP Properties") and tho; 
acquired thereafter (the "New FPEP Properties") . Capitalized 
terms in this Section 3.03 and not defined herein shall have 1 
meaning given to them in the Designation. 

(b) FPEP shall make an initial contribution to 
capital of the Partnership of $220,000 as contemplated in Sec1 
2.01(b), which shall be allocated among the New FPEP Propertit 
in such proportions as the Management Committee shall determii 
from time to time. FPEP shall not be required to make any 
further contribution of funds to the Partnership. However, a1 

Hon-FPEP Investment in a New FPEP Property, FPEP shall be 
entitled, to contribute an amount not to exceed 2.4% of such 
Non-FPEP Investment to such New FPEP Property and such amount 
shall be reflected in the Designation. At such time as the 
Non-FPEP Partners make an Initial Investment or an Additional 
Investment in any New FPEP Property, the FPEP Investment in a! 
New FPEP Properties shall be reallocated to the extent deemed 
appropriate by the Management Committee. 
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(c) subject to (d) and (e) below, funds received- 
by the Partnership from an FPEP Property shall be paid to FPEP to 
the extent allocated to FPEP in the Designation for that 
Property; except that distributions to FPEP with respect to an 
FPEP Property shall only be made at the time of the sale or 
refinancing of such Property from the net proceeds of such 
transaction. Any distributions from net cash flow to which FPEP 
would be entitled but for the previous sentence, shall bear 
interest at the Hurdle Rate until distributed to FPEP. In no 
event shall FPEP be required to return to the Partnership any 
funds distributed to FPEP, regardless of whether a Shortfall (as 
defined in (f) below) arises thereafter. ^Subsections (d) and (e) 
shall not apply to distributions made to FPEP pro rata with the 
Non-FPEP Partners on account of the FPEP Investment and the 
Hurdle Rate Amount attributable to such Investment and such 
distributions shall be made to FPEP notwithstanding the foregoing 



subparagraph (c) . 
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;ing FPEP Property is sold or 
-s entitled to a distribution, if 
letermine that a Shortfall (as 
defined m (f) below) exists for all of the Existing FPEP 
Properties, taken as a whole, then the distribution to FPEP shall 



be increased by the amount of si 
12.12%. 

(f) The Shortfall shall be the amount by which (i) 
all net cash flow or net proceeds of sale or refinancing received 
by the Partnership (for the account of the Non-FPEP Partners) 
from all Properties that were previously sold or otherwise 
disposed of are less than (ii) the Non-FPEP Investments in all 
such Properties plus the Hurdle Rate Amounts thereon. 

In addition, if, in the judgment of the 
Management Committee, the value of any New or Existing FPEP 
Property, as the case may be, which has not been sold or 
otherwise disposed of, is such that a Shortfall is anticipated, 
then such amount shall be added to the Shortfall. 

(or any special item of revenue) attributable to an FPEP 
Property, shall be allocated among the Partners in the manner 
provided in the Designation (with such changes as the Management 
Committee shall make from time to time to reflect FPEP's interest 
and the other Partners' interest in such FPEP Property), except 
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4.02 Removal from Management Committee . No Pari 
serve as a member of the Management Committee if it or an' 
Affiliates is in material breach of its obligations under' 
Agreement or other material agreements with the Partnersh. 
if it or any of its Affiliates is a bankrupt Partner as d( 
in Section 7.01(c). In such event all actions of t 
shall be taken by the other member of the Management Committee 
acting alone. 

4.03 Management of the Partnership . The Management 
Committee shall have full power and authority to act on behalf of 
and to bind the Partnership and shall have all specific rights 
and powers required or appropriate to the operation. and 
management of the business of the Partnership which, by way of 
illustration but not by way of limitation, shall include the 
right and power: (i) to take actions normal or customary for the 
owner of properties similar to the partnership's assets; (ii) to 
deal with federal, state and local governments and their agencies 
and authorities; (iii) to commence, defend, and settle 
litigation; (iv) to procure and maintain insurance covering such 
risks as the Management Committee shall determine; (v) to borrow 

take, hold, sell or otherwise dispose of all property and assets, 

partnerships, corporations and other entities and issue interests 
therein and acquire shares thereof in public or private 

trust, notes, leases, subleases, mortgages, bills'of sale, 
financing statements, security agreements and any and all other 
instruments necessary or incidental to the conduct of the 
business of the Partnership and the financing thereof; (ix) to 
admit additional Partners to the extent such admission is 
authorized by this Agreement; (x) to coordinate all accounting 
and clerical functions of the Partnership; (xi) to employ such 
accountants, attorneys, managers, agents and other personnel as 
the Management Committee deems necessary or desirable to carry on 
the business of the Partnership; (xii) to sell, lease, convey, 
transfer, demolish, exchange or otherwise dispose of all or any 
parts of the property and other assets of the Partnership at any 
time or from time to time, (xiii) to adopt the Partnership's 
annual budget and such other budgets and plans to govern the 
conduct of the Partnership's business as it deems appropriate, 
and (xiv) approve each annual financial statement and each annual 
current value appraisal presented pursuant to Section 5.05. The 
members of the Management Committee shall cause to be elected as 
)rs of Buvermo Properties, Inc. and of other subsidiary 
!S those Designated Representatives of the members of the 
lent Committee who desire to serve as such and/or such 
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4 . 04 Manaqir 
designate, from time t 

managing partner of the Partnership (the "Managing 
Each Managing Partner will have full power and authwi.i^y .,v. o^u 
for and on behalf of the Partnership and to bind the Partnership 
on all matters on which the Management Committee or the Partners 
have taken or authorized action to be taken pursuant to this 
Agreement. Additionally, the Management Committee hereby 
authorizes the Managing Partner to take all actions of the type 
described in subsections 4.03 (i), (ii) to the extent needed to 
develop real estate assets of the Partnership, (iii) provided the 
amount in issue does not exceed $5,000,000 or otherwise adversely 
affects the Partnership or its business in a material way, (iv), 
(viii) only with respect to leases and subleases, [and then 
subject to' any criteria established by the Management Committee,; 
(X) and (xi) subject to direction from the Management Committee 
or its audit committee with respect to accounting matters, 
provided such actions do not conflict with the annual budgets 
adopted pursuant to Section 4.03 and such other directions as tht 
Management Committee may provide. Unless expressly authorized b] 
the Management Committee, the Managing Partner -'--■' i —*- >-'"- 
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inquire 


further 


into the proceedings 




Partnersh 


ip c 




ithority 


of the Managing Part 




Partnersh 


ip. 














(b) Tt 


le Manage 


•ment Committee has designated 


Fidelio P 


roperties Management 


;, Inc. ("FPM") as th 






nd ; 


it shall 


serve wi 


thout compensation. 








(c) TJ 


le busine 


iss of the Partnershi 


p shall be 


operated 




managed 


by the Managing Partner to t 


he best of its 


ability, 


in i 




L and prudent manner and in a 




good industry practit 


;e. 












■°n- If, m the case 


of activities 


described 




subsect: 




l(i), (ii) and (iii). 


a situation 


shall ari 




^hich pl< 


jces any 


asset (or any materi 


al portion 


thereof) 


of 1 


the Parti 


lership i 


.n immediate danger o 


f loss. 


destructi 






L damage 


or injury to persons 




immediate 


ac' 


tion or I 




1 of the Partnership 


is required in 
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of the Management Committee who shall have been 
successfully contacted by the Managing Partner shall have 
objected to the proposed action, then the Managing Partner sY 
have full power and authority to act for and on behalf of the 
Partnership and to bind the Partnership without prior 
authorization or action of the Management Committee. Any per 
dealing with the Partnership in such circumstance shall be 
entitled to rely upon the authority of the Managing Partner t 

of the Management Committee by telephone, telex or other 
available means of communication. The grant of authority to 
Managing Partner in this Section 4.05 shall be sufficient 

an emergency, notwithstanding any other provisions of this 
Agreement. 



^ and Expenses . The Partnership shall be 

ducting its business. Any 

_.._^ _. ve been paid by a Partner 

ialf of the Partnership shall be reimbursed by the Partner 
long as such cost or expense was intended to advance the 
-tnership's business and was deemed by the Management Comn 
be reasonable. 

4.07 No special Compensation for Partners . No Pat 



expressly approved by the Management 



Exculpation and Indemnific 



Partner (nor any of its officers, directors, share 
or attorneys, or Designated Representatives, each 
included in the term Partner for purposes of this 
shall be liable, responsible or accountable in dan 
otherwise to the Partnership or to any other Partr 
or omission under the provisions of this Agreement 
act or omission constitute 



negligence or fraud. I 


;ach Pai 


■tner sh 


all 


be i 


ndemn: 


Lfied 


and he 


lid 


harmless by the Partner 


■ship from and 








labili 






damages, costs and expe 


inses (i 


.ncludin 






able attorr 


leys' 




fees) suffered or incur 


■red by 






er by 






any 




action, proceeding or c 




sserted 




insti 








in 


connection with the per 




;e of it 














hereunder; provided, he 






Par 










indemnified for any sue 


:h liabi 


Llity, d 


laraage, c 




r expt 






resulting from an act e 










nally 


detei 


rmined 


by 


an arbitration proceed] 












jurisdictior 






miscom 


auct, gr 


■OSS 


negl 


igenc. 


e or r 


Craud. 




4.09 Appointi 


«ent of. 


c°"""itt 


Lges 


.,. From ti 


me to 


time 1 


:he 
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on behalf of the Management Committee ir 
obligations under this Agreement. At tl" 
of the Management Committee, the Managej 
override any action of any subcommittee. 

4.10 FPEP's Acknowledgment . I 
agrees that notwithstanding its capital 

right to its interest in the Partnership, no investment in o 
interest of FPEP in the Partnership shall limit in any way t 
rights of the other Partners and/or the Management Committee 
conduct the Partnership's business in a manner that best ser 
the interests of such other Partners. Accordingly, FPEP agr 
that even if such decision would have an adverse impact on F 
interest in the Partnership or the benefits to 
/ed therefrom by FPEP (and even if such impact on FPEP i 
severe than the impact on ott 



id to vote on any 


Partnership 


nittee and/or the 


Partners 


jy be, have full^e 








inner they 


;cretion; 




nittee and/or the 


Partners may 


to this Agreement 


; to (aa) 


riliates of a Part 




jrs or their Affi] 




dispose of, encui 


nber or 


:ship's interest j 


Ln a property 



self-dealing between the E 

modify the terms of the Pa 

or entity, including an FPEP Property, (cc) set policies, 
establish budgets and reduce, eliminate or defer the 
allocation of resources to any FPEP Property, (dd) determine 
which properties shall be FPEP properties and the extent anc 
duration of FPEP's interest, (ee) dissolve the Partnership 
or admit new Partners whose interests may be senior to 
FPEP's, and (ff) otherwise take actions on behalf of the 
Partnership which may adversely affect FPEP's Partnership 
Interest or the economic value thereof; and 

(iv) decisions of the Management Committee and/or the 
Partners other than FPEP may disproportionately benefit 
other Partners or harm FPEP and FPEP waives any right to 
challenge such decisions on the grounds that it has 
adversely and/or disproportionately affected the 



Partners' 
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5 C 




Tf 


le Pa: 


rtr 


ler: 


ship 


shall keep c 


3r 




kept true books of ac 














operations. 


Such books shall be 




itaini 






the 


principal 




office of « 


le Partnership or at s ^ 






t: off; 












, and 




ich 








duly author] 


Lzed representatives £ 


;hai; 




ai: 








have access 


to such books for ths 


I pui 


rpose 




: rs 


=viev 


;ing or copy: 


ing 


5.( 


)?. Accountincj Method 


and 


Fisc 


al. 


Year. 


jthod of 




Partnership' 


■s books shall be kept on 












accounting ; 


in accordance with United 




'federa: 






law. The Management Committee is 






zed t( 








methods for 


the Partnership and t 


:o m. 


Ddify 


SI 


jch 


metl 


lod. The 





^ ^ _ _ closed and balanced at the end of 

each'par'tnership year. The fiscal year of the Partnership shall 
be the calendar year, unless otherwise determined by the 
Management Committee from time to time. The Management Committee 
shall select the partnership's accountants. 

(i) Within one hundred and twenty (120) days after 
the end of each fiscal year an audited financial report of 
Ohe Partnership, including balance sheets on both a cost 
basis and a current value basis or such other basis as the 
Management Committee shall elect, and a profit and loss 
statement, and, if such profit and loss statement is 
prepared on an accrual basis, then a cash flow and source 
and application of funds statement shall be included; 

(ii) Within seventy (70) days after the end of each 
fiscal year such information as may be needed to enable each 
Partner to file its United States federal income tax return 
and any other required income tax returns; 

(iii) Within forty-five (45) days after each calendar 



To the extent that information needed for any of 
the foregoing reports is not available from joint ventures in 
which the Partnership participates, the Management Committee ma; 
delay these reports or issue interin 
reporting dates. The cost • ' 



Case 1:06-cv-01 131 -HHK Document 32-7 Filed 02/07/2007 Page21of33 



Partnership 






^ery 12 months. 



Notwithstanding tl 
Committee may, at any time, rest 
to FPEP to such reports with res 
Management Committee determines 
in such FPEP Properties. 

5.04 Bank Accounts . 1 
cause one or more Partnership ac 
selected by it, which accounts e 

all gross income received from operation of the Partnership and 
the payment of expenditures incurred by the Partnership 
Separate accounts may be (but need not be) maintained for each 
Partnership property. The Management Committee may designate or 
allow the Managing Partner to designate such signatories for the 
accounts as they determine. Such signatories need not be 
Partners. ^ All funds shall be and remain the property of the 



Dense. 
2 by a 


^ Any P, 
Jdits m 


led public 
Dt be made 


^TilTn 


le foregoing, the Managei 
;rict the reports being ( 
;pect to FPEP Properties 
to be relevant to FPEP': 


delivered 


;hall t 


: to be maintained 


shall 
posit of 



in real property and other material assets related to its real 
estate) . All estimates of value shall speak as of the following 
December 31. Such appraisals shall be certified by a real estate 
appraisal company (the "Appraiser") selected by the Management 
Committee, which company shall be of national reputation with a 
staff of M.A.I, appraisers. Once the Appraiser has been 
selected it shall continue as the Appraiser until replaced by a 
vote of the Management Committee. GA/Partners, Incorporated, One 
Thr>™;,s r,^r.i^ M T., "=nhington, D. C. 20005 has been designated 
ippraisal in each year shall be prepared 
dth that prepared as of December 31, 1988 
;uch instructions as may be agreed upon by 

each investment in real property shall be separately set forth. 

December 31 (or such other date as the Management Committee may 
designate) of each year and a summary of the results, with 
comparisons to the prior year on a property by property basis, 
shall be submitted to the Management Committee for approval and 
when approved shall be provided to all Partners. The appraisals 
at December 31 of each year shall be used for setting the market 
values of the Partnership's real property in the following year, 
unless modified by the Management Committee. Notwithstanding the 
foregoing, the Management Committee in any year may determine the 



5 Appraiser. The i 
with s 



Case 1:06-cv-01 131 -HHK Document 32-7 Filed 02/07/2007 Page22of33 



TRANSFER OF INTERESTS 

6.01 Assignment of Partner's Interest . 

(a) A Partner shall not sell, assign, give, 
transfer, bequeath, encumber, pledge, hypothecate or otherwis 
dispose of, in any manner whatsoever, or agree to do any of t 
foregoing, directly or indirectly (any such transaction is 
referred to as a "Transfer"), its interest in the Partnershif 
which term includes the benefits accruing therefrom and its 
interest (legal or beneficial) in any Partnership property, 
whether now owned or hereafter acquired, in whole or in part, 
without the prior written consent of the Management Committee 
The term Transfer also includes the disposition of an interes 
or change in the holders of shares or other equity interests 
any Partner or in any parent (direct or indirect) corporatior 
entity otherwise controlling a Partner. Each Partner shall 
notify the Management Committee of any and all such Transfers 
Transfer made other than in accordance with the requirements 
Article VI shall be void, and shall not be reflected on the t 
of the Partnership. No person or entity purporting to acquir 
any interest in violation of such reguirements shall be entit 

to share in profits or losses, or to participate in Partnersh 
decisions assert any other rights or privileges under this 
Agreement . 





(b) 


Notw: 


Ithstandi 


ing Section 6.1 


31(a), any Pai 


rtner 


other than FPE 


P may Trai 


isfer al] 


L or part of ii 


ts interest ir 




Partnership to 






le benefi 


Lt of an Affil: 


late of such 




Partner; provi 




iuch Transfer 


does not violate any agreei 




by which the P 




;rship or a Partner is bouni 


i and such Trc 


insfer 


complies with 






.04. An 


"Affiliate" i: 






corporation or 






:ity whic 


;h is controlli 


2d by such Pai 










with sue 


;h Partner or ( 


controls such 










rransfer 


and thereafte: 


r. For purpoE 


:es of 






.liati 




jntrol by a na' 


tural person e 


;hall 


be deemed to i 






itrol by 


his spouse, pi 


arents, siblings. 


aunts and unci 


es (by bl( 










foregoing (by 


blooc 




adoption) 


and the spou; 






foregoing, and 


(ii) 




principe 








and Janivo Rea 


ity, 




shall nc 


)t be deemed A: 






other by virtu 


e of 




fact that 


; they jointly 


hold interest 




FPM or, indire 


ctly. 


FPEP. Conti 


:ol shall mean 








.ting 


or benef 


:icial interes' 




:ity in 


any chain of o 


wners 


;hip. 












(c) 


Notw: 


ithstandi 


ing section 5.^ 


Dl(a) , each ol 




FPEP's limited 


part 


:ners 


may Trar 


isfer their rei 


Bpective intei 


rests 
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in FPEP (i) pursuant to Section 8.9 of the FPEP Limited 




Partnership Agreement dated as of August 30, 1993 (the ' 




Agreement"), and (ii) to their respective spouse, parent 


:s, adult 


children, adult siblings and lineal descendants of any of the 


foregoing (by blood or adoption) or the spouse of any of the 


foregoing or any trust for the benefit of any of the foregoing. 


provided same is controlled in all respects by the limit 




partner as at September 1, 1993. 




(d) In the event that, pursuant to Sectit 


m 8.9 of 


the FPEP Agreement, FPEP shall elect to or be required t 


:o redeem 


the partnership interest of any limited partner of FPEP, 




Partnership shall furnish to F.P. Investments, Inc., as 


general 


partner of FPEP, the funds required for such redemption 


promptly 



upon receipt of notice from F, 
purchase price for such limited partner's partnership 
has been finally determined in accordance with Sectic 
FPEP Agreement . 



be construed to 










rpc 






other than FPEP 






numbering. 


pledgi 




hypothecating 














! Partnership is not 


directly or ind 


irectli 


' the principa 


a a 


SS6 


^t of E 


;uch parent. 


( 


f) Eac 


;h : 


Partner her 


■eby 


af 


iproves 


! and ratifies 


Transfer made i 


n accordai 








;icle \ 




transferee as a 


Partns 








Shi 




in FPEP, as th 


case may be) and authori 












the Partnership 












:uments required by 1 


to effect admis 


sion of 


: s- 


uch permitt 


:ed 


trc 


msferee. 


6.02 


Admissi 


Ion 


of Additic 


mal 


Partner. 


, At any time 






nay 


admit addi 


.tio 


ma] 






Partnership and 






e or more of s 








of the Manageme 






tee. Any s 








be issued an in 




in 


the Partne 


>rsh 


lip 










:he 


Management Cc 








All valuations 


of assets 


and Partne 




lip 




5sts by the 


Management Comra 


littee c 


ind 


the Partns 


srsh 


lip 


Percentage issued t( 



No Withdrawal of 



withdraw from 


the Par 


tnership 


at an 


ly time. 






6.04 


New Partners and Transferees 


of Partner; 


ihiE 


Interests. No 


t^^IIKii 


anding ar 


ly oth 


ler provi 


sions of th 




Agreement, no 








'eree of 






Partnership sh 


all be 


deemed tc 




1 Partner 






rights under this Agr 




iless 


(i) such 






its interest i 








1 provisi 


ons of this 


Agrs 


(ii) such tran 










'e delivered 




Managing Partn 




■itten as£ 


3ignm6 


■nt of th 


le interest 


in U 
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Partnership and an agreement (in form amLsubstance acceptable to 
the Management Committee) whereby the transferee agrees to be 
bound by the terms of this Agreement and assumes all of the 
obligations and liabilities of its transferor hereunder, (iii) 
such transferee has paid or provided for payment of all costs of 
the Partnership in connection with the Transfer, (iv) such new 
Partner or transferee is either a corporation organized under the 
laws of the United States or a United States partnership 
comprised of such corporations, ora United States trust for the 
benefit of a Partner, (v) the Managing Partner, on behalf of all 
^ shall have signed an instrument consenting to such 

:o each new Partner or transferee that meets the 
of Article VI, and (vi) the Transfer shall not 
result in a termination of the Partnership for United States 
Federal Income Tax purposes. 

(a) No Partner may Transfer its interest unless it 
delivers to the Managing Partner an acceptable opinion of counsel 
that such Transfer does not violate the securities laws of the 
United States, its states, territories or possessions. 

any Transfer pursuant to 



Sectio 
releas 


ed f 
t of 


01(b) oi 
the Mar 


obliga- 
nagemen- 


tions t 


nsfi 


le' 


Partnership v 


may wa 


ive 


from 


(c) 


„e™o t' 




"or' 


'Z 


nmittee, in it 


contai: 


ned 


in (i 


a) or (b) i 


above a 






my Transfer. 




J to 


'adj. 


Section 754 Elec 


tioi 


IS 


, 


electe( 
to Sec- 


^of 


the ba: 
the Inl 


■ernaf i 


thi" 


Partnership's a 












ARTICLE 


m 


■J. 




^ 


01 


Eve 


DISSOLUTION AND 


TERMTNATTON 




!nts of 


Dissoli 


Jtion. 


The Partner 



lived only upon any of the followint 

(a) upon demand by Donelux, Inc 



(c) upon the filing by any Partner of a voluntary 
petition in bankruptcy or upon the filing against any Partner of 
a petition seeking to adjudicate such Partner as bankrupt or 

by any Partner of any petition or answer seeking any 
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reorganization, arrangement, composition, readjustment, 
liquidation, dissolution or similar relief for itself under the 
present or any future Federal Bankruptcy Code or any other 
present or future applicable federal, state or other statute or 
law regarding bankruptcy, insolvency or other relief for debtors, 
or any Partner's seeking, or consenting to, or acquiescing in the 
appointment of any trustee, receiver, conservator or liquidator 
of such Partner or of all or any substantial portion of its 
property or of its interest in the Partnership; or 



(d) in any event, on December 31, 



DiESOl\ 


jtic 


)n of the Pari 


tnership shal 


1 be effect 


ive 


on the day on which i 






giving rise 


to the 




dissolution. 












7.02 Contii 


nuat 


-ion- Conduct 


of Business 


Pending 




Liquidation. Notwitl 










ship. 


the Partners shall hi 


















e bankrupt) 


, if 


given within thirty 


(30) 


days after i 


loticG of the 


filing of 




bankruptcy petition, 




form a new partnership, o 






conditions contained 


in 


this Agreemei 


It and such o 






may be agreed upon, : 


for 


the purpose ( 


Df holding th 


e assets of 




Partnership and cont. 


inui 




3SS of the Pa 


rtnership. 






jpt 


Partner shai: 


1 be treated 


as having 


















ned by the 




Management Committee 


, wh 


lioh may be d: 


istributed in 






the Management Commii 




! in its discretion shall 






Notwithstanding the : 


foregoing, FPEP'; 


5 consent sha 


11 not be 




required in order to 


form a new parti 


lership to ho 


Id the asse 




and continue the bus. 




;s. 








If the 


remaining Partni 


srs, other th 


an FPEP, do 


not 


agree to form a new ] 


part 


mership, the 


Partnership, 


within thirty 



(30) days after the filing of the bankruptcy pet 
liquidated and shall immediately commence to wind up its affairs. 
Pending the termination of the Partnership, the business of the 
Partnership, as such, shall continue to be governed by this 
Agreement. Upon dissolution of the Partnership, a liquidator 
appointed by the Management Committee shall liquidate the assets 
of the Partnership and apply and distribute the proceeds thereof 
as contemplated by this Agreement. 

7.03 Distributions Upon Liquidation . The assets of the 
Partnership shall be liquidated to the extent necessary to 
provide for payment of liabilities owing to creditors (including 
any partner that may be a creditor) and for such reserves as the 
liquidator (or, in the absence thereof, the Managing Partner) may 
deem reasonably necessary for any contingent or unforeseen 
liabilities or obligations of the Partnership, and shall be 
liquidated to such further extent as the Management Committee may 
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the Partnership shall^'be determined"based upon'^thrmost rll 
appraisals pursuant to Section 5.05 (with such adjustments 
Management Committee may approve) and the Partners' Capita] 
Accounts shall then be adjusted as if each such asset had I 
sold at Its fair market value. Liquidating distributions e 
then be made to the Partners in an amount equal to and in 
accordance with the balances of their Capit 
Partner that has a negative balance in its > 
such adjustment shall pay the amount thereo: 
to be distributed to and among the Partners 
accordance with their positive Capital Accoi 
Any such negative balance shall be paid to 1 

Reaulations''^''A^^i?^ of f^*^"" l-^°4-l (b) (2) (ii) (b) (3) oS the"' 
vISh =h«?^ ; ^? f ?u 5 ^^ Partnership that are distributed in 
Kind shall be distributed on the basis of their fair mark t 

:s T^'yTet^tLlT/L f.LUll:'lT.i;rtTl^l e^t^nf of a^^^'"^ 
reserves established as aforesaid, which may be held for such 
period as the Management Committee may deem advisable. 

ARTICLR VTTT 

MISCELLANKnn.q 
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Attention: Robert C. M. H. Specken 
Telephone: 011-31-76-267-500 
Telefax: 011-31-76-200-121 or 
011-31-76-213-453 




Whitman Breed Abbott S Morgan 
200 Park Avenue, 27th Floor 




New York, New York 10166 
Attention: Richard Crystal, Esq. 
Telephone: 212/351-3477 
Telefax: 212/351-3131 


8.02 Sue 


;cessors and AsKiqns Th;= n^v.„„m"n<- nnd 


every provisic 


^n hereof shall be binding upon and shall 
the Partners, their respective successors 




the right to 1 

partitioned, or to file 

at law or in equity to have the assets of the PartnL.^. 

partitioned, and each Partner, on behalf of itself, it; 

successors and assigns, hereby waives any such right. 

8.05 No Waiver . No consent or waiver expre' 
implied, to or of any breach or default in the performs 
obligation hereunder shall constitute a consent or wai\ 
of any other breach or default in the performance of tl 
any other obligation hereunder. Unless the context rec 
contrary result, the failure of any Partner to insist u 
performance of any obligation hereunder shall not be a 
such Partner's right to demand compliance in the future 

8-06 Entire Agreement . This Agreement consti 
full and complete agreement of the parties hereto with 
the subject matter hereof, except for other agreements 
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Counterparts. This Agreement may be execu-tsd i 

,4. ._ _,, _. (ether shall for all 

-ng on all the Partners 

8.09 Applicable Law , 
obligations of the parties het 
interpreted, construed and enforced i 
of the State of New York. 

8.10 Arbitration. The parties agree that in the event 
that any claim, dispute or misunderstanding arising out of or in 
connection with any party's obligations hereunder cannot be 
promptly resolved despite the good faith efforts of the parties, 
such matter shall be submitted to arbitration, in the City of Nei 
York, Mew York, or such other place as may be selected by mutual 
agreement of the parties, in accordance with the commercial rule: 
then obtaining of the American Arbitration Association, and 
judgment upon any award rendered in such arbitration may be 
entered in any court having jurisdiction thereof. Arbitration 
shall be the exclusive remedy hereunder except for actions 
seeking solely equitable relief. 

8-11 Power of Attorney. Each of the undersigned does 
hereby constitute and appoint the Managing Partner (acting 
through its officers) as its true and lawful representative and 
attorney-in-fact, in its name, place and stead to make, execute 
sign and file all such instruments, documents and certificates 
which may from time to time be required in order to carry out the 
business of the Partnership or in order to comply with the laws 
of the United States of America, the state of New York or any 
other jurisdiction in which the Partnership shall determine to dc 
business, or any political subdivision or agency thereof. Such 
representative and attorney-in-fact shall not, however, have any 
right, power or authority to amend or modify this Agreement or 
vote on Partnership matters on behalf of such Partner. 

8.12 Competition . All Partners, other than FPM and 
FPEP, shall be free to engage in competing businesses and no 
Partner shall have any interest therein as a consequence of this 
Agreement. This provision shall not be construed to modify or 
limit any restrictive covenants contained in any management 
agreement. 



Address /Telex 

c/o Buvermo Prope 
700 13th Street, 
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DONELUX. INC . 



c/o Buvermo Propertie 

700 13th Street, Suit 

■^Washington, D. C. 20C 



JANIVO REALTY, 



Bv: (/ft<t'&et. 

Robe/t C. M. /H. Specken 
Designated Representative 



;/o Buvermo Properties, 
'00 13th Street, Suite : 
Washington, D. C. 20005 
[■elefax: 202/347-4545 



FIDELIO PROPERTIES MANAGEMENT. c/o Buvermo Properties, I 
.„„ ^-^ ^ _ ^Qp j^2th Street, Suite 32 

Washington, D. C. 20005 
Telefax: 202/347-4545 
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SCHEDULE P 
DESIGMaTION OF NEW FI 



as a New FPEP Property pursuant to Section 3.03 (a) of t 
Partnership's Fourth Amended and Restated Partnership 
Agreement dated as of September l, 1993 as amended from 
to time (the " Fidelio Agreement " > . 

The Partnership has invested in such New FPEP Property 
(including costs related to the investigation, acquisiti 
and financing of such Property and budgeted c ' 



the development, rer 
such Property) $ 


ovation, operation, leasing and rep 


Additional Investmer 
this New FPEP Proper 


) . The Initial Investment plus any 
t (as hereinafter defined) shall 
e to time, the "Non-FPEP Investmpnt 
ty- "Additional Investment" shall r 
r expenditure of funds, deposits or 



Partnership from the operation of this New FPEP Property 
rental property are exceeded by (ii) costs and expenses 
owning, operating, maintaining, repairing, leasing and 
managing such Property, including professional fees 



FPEP has agreed to 
FPEP- 



■■ 5 to the Partnershj 

-,. this New FPEP Property (tf 
" FPEP Investment ") . The FPEP Investment shall be re- 
determined from time to time in accordance with Sectior 
3.03(b) of the Fidelio Agreement. 

Cash receipts ("Receipts") from this New FPEP Property 



costs or other expenditures, including costs and expenses 

the Non-FPEP Investment) and all other expenses, whether 
capital or otherwise, including amortization of debt, 
attributable to this New FPEP Property and its operation 
refinancing or sale (the "Costs") and after providing suih 
reserves ("Reserves") as the Management Committee may 
determine, shall be allocated among the Partners as follows: 

(i) First, pari passu based on its Investment, to (x) 
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FPEP Inves 



and (y) FPEP 



(iii) Next, any surplus proceeds shall be applied as 
^^ io^o' J"^!^^^^""* twelve one-hundredths percent (12,12%) 
nercenf ?«7 tlf^T^tlt" ^"^ eighty-eight one-hundredths ' 
percent (87.88%) to FPEP and the Non-FPEP Partners, nro rata 
xn accordance with their respective Investment in ihe 
Property on the date immediately prior to any return of 

thrforeSoi^^''^:;^"'' ^^ ^r\^°" ''"> ^^°^^- Notwithstanding 
tJie foregoing, upon the Partnership's disoosition of this m=,, 
FPEP Property, (subject to Section 3.03 (d) of the Fidelio 
Agreement with respect to the Hurdle Rate Shortfall) all 

Developed Property, after completing all allocations 
to Paragraph 5 below. 

Items allocated to Partners other than FPEP, pur 
Paragraphs 4 and 5 hereof, shall be shared among thej 
provided in the Fidelio Agreement. 

5. Profits an d Losses . 

ln^i-h?5*TT^'- '^"^i^^ ^""^ a"y fiscal year shall be a 
m the following order of priority: 

(i) First, to the Partners in a total 



M ^^L!;!!^*^'^™"^^^^^^ distributions made 
ment to a date " 
over (b) the sun 



pursuant to Section 4(i) hereof from t 
investment to a date 75 days after the end of such fi< 
r,"!i'..?rf ^^J.^^t -» °^ the cumulative profitrallo; 
is Section 5(a) (i) fo) 



FPEP and 87.88% to FPEP z 
in accordance with their 
Property on the date imme 
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L) To each Partner with a Capital Account balanc 
aspect to this New FPEP Property which exceeds the 

lable to such Partner under Paragraph 4 

itil his Capital Account balance is ec 



Account balance with i 
rata , until all positi 
eliminated; and 



FIDELIO PROPR RTIES MANAGEMENT COMMITTEE ; 
:alty, Inc. Donelux, Inc. 



; Robert C.M.H. Speckei 



EXECUTIVE PARTNERS, L. 
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FIDELIO PROPERTTKS 
PARTNERSHIP PERCENTAGES 



PARTNERSHIP 

PERCENTAGES 

September 1, 1993 



JANIVO REALTY, li 
DONELUX, INC. 
FIDELIO PROPERTY 
ORVAN, INC. 



PARTNERS, L. 



